MINUTES

WATER RESOURCES COMMITTEE

Council of the County of Maui
Council Chamber

July 21, 2008

CONVENE: 9:08 a.m.

PRESENT: VOTING MEMBERS:
Councilmember Michelle Anderson, Chair
Councilmember Michael P. Victorino, Vice-Chair
Councilmember Gladys Baisa
Councilmember Joseph Pontanilla

EXCUSED: Councilmember Danny A. Mateo

STAFF: Kim Willenbrink, Legislative Analyst
Pauline Martins, Committee Secretary

ADMIN.: Edward Kushi, Jr., Deputy Corporation Counsel, Department of the

Corporation Counsel

Jeffrey Eng, Director, Department of Water Supply

Herb Chang, Civil Engineer, Engineering Division, Department of Water
Supply

Scott English, Lieutenant, Fire Prevention Bureau, Department of Fire
and Public Safety

Tui Anderson, Water Conservation Specialist, Department of Water

Supply

OTHERS: Richard Pohle
Greg Kauwe, President, Kihei Kauhale Nani Community Association
Plus (7) other people

PRESS: Akaku Maui Community Television, Inc.
Harry Eager, The Maui News

CHAIR ANDERSON: .. .(gavel). .. Good morning.

VICE-CHAIR VICTORINO: Good morning.
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CHAIR ANDERSON: The Water Resources Committee meeting of July 21% is now in session. With
us this morning, we have, sorry. (NOTE: She adjusts her microphone to face her and began
speaking into it.) With us this morning, we have Vice-Chair Mike Victorino.

VICE-CHAIR VICTORINO: Aloha and good morning, Madam Chair.

CHAIR ANDERSON: Good morning. Also with us is Member Joe Pontanilla.
COUNCILMEMBER PONTANILLA: Good morning.

CHAIR ANDERSON: And Member Gladys Baisa. ... (chuckled) . . .
COUNCILMEMBER BAISA: Good morning, Chair.

CHAIR ANDERSON: Good morning. Member Danny Mateo is excused. Also with us this morning,
from the Department of Water Supply, is Chair, or Director Jeff Eng.

MR. ENG: Good morning.

CHAIR ANDERSON: Good morning. And our Head Engineer, Herb Chang, thank you for being
here. Also, we have with us, from Corporation Counsel, Deputy Corporation Counsel
Ed Kushi.

MR. KUSHI: Good morning.

CHAIR ANDERSON: Good morning. Thank you for being here. Also, with Staff, we have our
Analyst, Kim Willenbrink; and Secretary, Pauline Martins. So thank you all for being here on
this bright Monday morning. 1 think I should just mention that contrary to reports I, my
eminent demise is highly exaggerated. So I just wanted to mention that.

This morning, we have again a very, | would say, a very full agenda. Before we take testimony
I’'m just going to outline for you what it is we are going to attempt to do today. At our last
meetings, Members, we did change our water, or fire flow requirements and we had a bill that
we felt was ready to pass out to the Board of Water Supply. And with further discussion with
our Corporation Counsel and the Lieutenant Scott English from the Fire Department after our
meeting in fine tuning the bill, we recognized that the chart, the fire flow chart that the
Department of Fire Supply [sic] uses, fire protection, excuse me. Their chart which is attached
to the water system standards, they use land use not zoning districts as their categories. And we
were using the term zoning districts. And since that is a State adopted chart we can’t change
that chart. So we had to go back and change our ordinance to comport with the categories that
are used, which is land use. So it doesn’t really change the purpose and intent but we felt that
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we needed to clean the bill up a little bit further. We are on the agenda for the Board of Water
Supply for their meeting on the 24™  So when we pass the bill out today, the newly worded bill
it will be on their agenda for discussion and hopefully get right back to us so we can pass it out
of this Committee. So we’ll be discussing and a couple other changes that we made for
clarification. And I would like to thank the department, both fire protection and the
Department of Water Supply. They have been very willing to meet with us. We’ve had several
meetings since this last Committee meeting to work this out. So we’ll be going over that and
explaining all the changes.

The other thing that we have on our agenda is a section of our water conservation program that
we felt necessary to bring forward right now. This is in an attempt to address the, the summer
drought that we have ahead of us. And it’s just one, | would say easy step for us to take
towards conservation until we can get a larger plan adopted. And this, Members, has been
passed out. It is an attempt to conserve water through the process of irrigation. So that instead
of irrigating everyday, we’re going to ask people to irrigate every other day and we’ll go over
that. This is primarily for the irrigation of lawns and washing of cars. This will not affect
handheld watering. And then the other thing we want to look at is drought guidelines for the
Central system and the West Maui system. We do have drought guidelines in place for the
Upcountry system and [ know that the Director wants to modify those so we’ll be looking at
those also. So, Members, that gives you an outline of where we’re going today. I know it’s
ambitious but we have a lot to do in this Committee. And I’'m hoping that we can charge
forward in the next five months and get a lot accomplished before the end of this term. So I
appreciate your cooperation.

We have two people signed up to testify. And for those who are testifying, you get three
minutes and one minute to conclude; and I am going to ask the Members not to make any
commentary on their testimony because we need, we have, we need the time to get through our
agenda today. Any questions, of course, will be entertained. So our first testifier is Richard
Pohle. And anybody who has a cell phone, please turn it off or put it in the silent mode.
Mr. Pohle, please come forward.
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... BEGIN PUBLIC TESTIMONY . ..

MR. POHLE: I’'m Richard Pohle. My wife and I are owners of TMK: 2-3-019:023. This is a
3.47-acre parcel on Crater Road zoned Rural, half acre is currently dedicated to agriculture.
Valley View Protea Farm established in 1986 is a working farm on this parcel, and is working
today. I've just started to investigate the issues of possible subdivision by calling the various
County agencies involved. I'm a neighbor of Dudley DePonte and I know he’s been active in
this, but I just arrived on the island first of July. So I apologize if I'm late. So I have these
comments, as far as 1 can ascertain the requirements for parcel subdivision or building of
multiple structures are not well defined and are in flux. And I understand this meeting is part of
an effort to address this. Requests for parcel subdivision requirements are met with a list of
onerous possible expenses such as the construction of 1,000 feet of 8-inch underground piping,
and a large water tank perhaps 70,000, 120,000 gallons that could potentially cost more than
$1 million. This seems to be an attempt to have local landowners pay for Maui infrastructure
on Crater Road. Some of this might be justified if these developments were on large scale but
they are not justified the way the intent is to bequeath a parcel to children or make optimum use
of the land. The effect of these requirements is to force the small development, like me, to
develop to the maximum possible extent. If one meter or six meters costs the same because of
the infrastructure improvements, more than $1 million, the small developer will subdivide into
six lots or as many lots as he can rather than the subdivision that might make more sense for the
land. Currently, no water meters are being issued. I understand this is no longer called the
moratorium but it has the same effect. Therefore, no certain policy or requirements can be
written down by the agency and no appeals then can be started. There seems to be no County
plans to add Crater Road infrastructure. Effectively, no development can take place because of
the onerous fire protection requirements and the refusal to issue water meters.

Now here’s the question. If water conservation is the goal, why is it that as a farm I can irrigate
my fields as much as I want with a 5/8-inch water meter, but I cannot build a house instead
which would use much less water? If water conservation is the goal, why does the County limit
permitted fixtures but not limit water users itself? We have water meters. We know who is
using the water. You could tax it at a higher rate above a certain amount. You could ask them
in times of drought to build their own water tank.

MS. WILLENBRINK: Three minutes.

MR. POHLE: You could warn them of a water shutoff if they don’t obey the rules for 5/8s or one inch
water sewer. If fire protection is the goal, what about fire protection for the houses already
there? What about letting homeowners assume the risk? What about letting homeowners
install sprinkler systems? After all the requirements for the Water Department are 1,000
gallons a minute for 120 minutes. That’s 120,000 gallons. We have to build a tank. When the
tank nearby is 50,000, we have to build a tank to do that. By the time you use 120,000 gallons,
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your house is toast. It doesn’t make any sense. Let them install sprinklers. It seems that these
water and --

MS. WILLENBRINK: Four minutes.

MR. POHLE: --fire regulations are in place just to place limits on development. Shouldn’t that be the
province of zoning regulations?

MS. WILLENBRINK: Four minutes,

MR. POHLE: A further comment, if you really want to enhance affordable housing and increase the
tax base, you should eliminate some of the regulations on the small landowner rather than
requiring affordable housing units to be provided by the big developers. There are simple
changes to the rules that would allow this. Then individuals would provide the effort rather
than the government and large developers. Let the free enterprise of small businesses do the
work. I thank you for this opportunity to testify. I’ve only been here a week. I shall be visiting
the Water Department I’m sure more and I appreciate your time to be here.

CHAIR ANDERSON: Thank you, Mr. Pohle. Hang on. Any questions, Members? Okay. Thank
you. I just hope you stay through the meeting.

MR. POHLE: I'm sorry?
CHAIR ANDERSON: I said I hope you stay through the meeting. Thank you for your testimony.
MR. POHLE: .. .(inaudible). . .

CHAIR ANDERSON: Our next testifier is Greg Kauwe. Kauwe. Sorry. He’s testifying on behalf of
the Kihei Kauhale Nani Community Association.

MR. KAUWE: Good morning, Committee Chair Anderson and Members of the Council. My name is
Greg Kauwe and I am the President of the Kihei Kauhale Nani Community Association,
established in 1975 as a planned unit development. We are located south of East Lipoa Street.
Since this subject pertains to fire flow and its accessories, I would like to present our case for
your consideration. The Association received a letter from the Water Department dated
March the 21%,2005. They stated that no future building permits will be approved until
approved backflow devices are installed on the existing fire systems. The Department
referenced Section 3-20 of the Department rules and regulations, effective January 7, 1977.
The Association responded citing the settlement agreement signed by Mayor Hannibal Tavares
on October the 11%, 1983. The agreement stated that the Kihei Kauhale Nani planned unit
development as built conforms to all requirements of ordinances, regulations and rules of the
County. This agreement was signed six years after Section 3-20 of the rules were adopted. Itis
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for this reason that the Association believes it conforms to all requirements. No response was
received from the Water Department.

Since the court settlement, two other agreements were signed. The second agreement (a private
water system agreement) was signed by David Craddick, Director of the Department of Water
Supply, and approved as legal by John Rapacz on July the 3™ 1995. This agreement stated that
the systems do not comply with the standards, but the Department will approve the connection
to the Department’s water system in order to comply with the court order. The third agreement
(final approval of subject subdivision) was signed by Charles Jenks, Director of Public Works,
on March the 22™ 1996. This agreement stated that this final subdivision approval is granted
pursuant to the settlement dated October the 11™, 1983. Besides backflow devices the Water
Department through its initial letter expanded the responsibility of the Association to include
necessary modifications to provide the proper flow rate. Can the Department of Water Supply
Rules take precedence over a court order and impose retroactive compliance? Since the
Association received no response from the Water Department we request your assistance in
determining the validity of the Department’s position regarding the settlement agreement
between Maui County and the Kihei Kauhale Nani Community Association and retroactive
compliance of the fire flow rules. Because the draft bill on fire protection is being codified --

MS. WILLENBRINK: Three minutes.

MR. KAUWE: --I would like to revise the last paragraph of my written testimony and replace the bold
print with, not to exceed the total prescribed limit for a residential dwelling including the multi
levels of the building and built within the limits of the systems serving it. [ offer this
suggestion for consideration because there might be some systems within the subdivision that
could limit some additions to a dwelling. Thank you.

CHAIR ANDERSON: Thank you, Mr. Kauwe?

MR. KAUWE: Yes.

CHAIR ANDERSON: Is that correct?

MR. KAUWE: Yes, itis.

CHAIR ANDERSON: Thank you. Members, any questions? Mr. Pontanilla.

COUNCILMEMBER PONTANILLA: Thank you. Good morning, Greg. [ was wondering if you
could leave your testimony so we can make copies for the rest of the Members here this

morning.

CHAIR ANDERSON: I think we all have it.
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MR. KAUWE: I did submit written testimony.

COUNCILMEMBER PONTANILLA: All I got is that one page. One page?
CHAIR ANDERSON: There should be. Pauline, did you pass out? There should be a three page...
COUNCILMEMBER BAISA: We got...

VICE-CHAIR VICTORINO: Only got one page.

COUNCILMEMBER PONTANILLA: Ionly got, only one. Okay. So...
CHAIR ANDERSON: Well I’'ve got it so...

COUNCILMEMBER BAISA: We got the top of the page.

CHAIR ANDERSON: No that’s, that’s an additional.

MR. KAUWE: That’s the revision to my last paragraph.

VICE-CHAIR VICTORINO: Okay.

COUNCILMEMBER BAISA: I see.

CHAIR ANDERSON: I mean...

COUNCILMEMBER BAISA: No, thisis

CHAIR ANDERSON: How many copies did you, did you hand in, Mr. Kauwe?
MR. KAUWE: Iturned my copies in on Thursday to the Department.
VICE-CHAIR VICTORINO: Okay.

CHAIR ANDERSON: It seems strange that [ would have his testimony and no one else. Maybe it’s in
your binders then, Members.

COUNCILMEMBER BAISA: Yeah. It’s not together with --

CHAIR ANDERSON: Under WR-1.
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COUNCILMEMBER BAISA: --what we received today, Chair.

CHAIR ANDERSON: Pardon me?

COUNCILMEMBER BAISA: It’s not in the pile we got today. It’s in the binder.
CHAIR ANDERSON: It’s in the binder --

COUNCILMEMBER BAISA: Yeah.

CHAIR ANDERSON: --‘cause it came in on Thursday, Members. So look at the back of WR-1.
COUNCILMEMBER BAISA: No, thisis. .. (inaudible) . . .

CHAIR ANDERSON: Is it there, Kim?

COUNCILMEMBER BAISA: We have to look for it.

CHAIR ANDERSON: Youdon't see it?

COUNCILMEMBER PONTANILLA: Yeah, if you can make us copies of yours --
COUNCILMEMBER BAISA: Yeah.

CHAIR ANDERSON: Yeah.

COUNCILMEMBER PONTANILLA: --then it’s okay. Thank you, Mr. Kauwe.

MR. KAUWE: Thank you.

CHAIR ANDERSON: Mr. Kauwe, thank you for being here. I just had one quick question. Has your
Association considered taking this to the Board of Water, Board of Water Supply for an appeal?

MR, KAUWE: No we have not. But. ..

CHAIR ANDERSON: And you haven’t received a response from the Water Department?

MR. KAUWE: No, we haven’t. From my understanding of, there were individuals that did go before
the Water Department and they did. The deposition is still the same, that they were not going to
approve any permits in the subdivision, regardless of what it is. It could be a staircase or

whatever, but they weren’t going to approve any permits within the subdivision.
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CHAIR ANDERSON: Until you got backflow devices?
MR. KAUWE: Yes.

CHAIR ANDERSON: Okay. I don’t know that we can address this specifically in today’s meeting.
But we certainly will, I will personally look into this. And, Mr. Kushi, is this something that
we could take up today as far as the specifics of his request and his concern that standards are
being applied retroactively?

MR. KUSHI: Madam Chair, I'm not aware of the history of this situation. Apparently there is an
appeal or a lawsuit involved.

MR. KAUWE: Yeah.

MR. KUSHI: But I'm sure our, our office would have files on it. He mentioned Mr. Rapacz. But
again | guess the issue is backflow prevention devices. Those are contained in the overall
Water Supply rules, but I’'m not sure if your schedule this to be taken up today.

CHAIR ANDERSON: Yeah.

MR. KUSHI: I thought we’re just kind of confining, the Committee will confine itself to fire flow
conservation and drought issues.

CHAIR ANDERSON: Right. That’s what’s on our agenda, although we do have WR-1 on our
agenda, so you are in your rights to testify on this.

MR. KUSHI: Madam Chair, if there’s an outstanding issue about compliance with the court order or
precedence, I recommend that this matter be, from your position as Chair be referred to the
Department to, to look at it and get an update on it.

CHAIR ANDERSON: Right. Thank you, Mr. Kushi. So we will look into this, and thank you for
being here.

MR. KAUWE: Thank you.

... END OF PUBLIC TESTIMONY . ..

CHAIR ANDERSON: Any questions from the Members?

COUNCILMEMBER PONTANILLA: And we found it
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CHAIR ANDERSON: And you all found it?

COUNCILMEMBER PONTANILLA: Yesh.

COUNCILMEMBER BAISA: Yes, Chair.

COUNCILMEMBER PONTANILLA: After she made the copies.

VICE-CHAIR VICTORINO: After she made the copies. ... (chuckled) . ..

CHAIR ANDERSON: It’s very seldom someone sends their testimony in advance like that and so it’s
in the binder. Thank you, Mr. Kauwe. We appreciate your being here and giving us this
testimony. And it is a lot to take in so we will be looking into it. Any other people who would
like testify? We also received some written testimony. Did any, did vou, Members, get the
testimony from KSD?

COUNCILMEMBER BAISA: Yes.

VICE-CHAIR VICTORINO: Yes.

CHAIR ANDERSON: Okay. So without objections we’ll take that written testimony --

COUNCIL MEMBERS: No objections.

CHAIR ANDERSON: --into the record. Okay. Members, you have been passed out this morning a
clean draft...

VICE-CHAIR VICTORING: Madam Chair? Are we going to close public testimony or are we going
to allow public testimony continue?

CHAIR ANDERSON: Well...
VICE-CHAIR VICTORINO: [ was waiting for your recommendation.

CHAIR ANDERSON: I can close public testimony if that’s what you’d like. So with no objections,
we’ll close public testimony.

COUNCIL MEMBERS: No objections.

WR-1 WATER SUPPLY RULES (C.C. No. 05-46

-10 -



WATER RESOURCES COMMITTEE
Council of the County of Maui

July 21,2008

CHAIR ANDERSON: I like to leave it open for a while in case people are late like I was this
morning. But I think everybody that wants to testify has and we do have some people in the
gallery. If they were interested, they would have raised their hand. So, Members, the, the bill
that we discussed at our last meeting regarding fire flow, I’'m going to discuss if you want to
look at the old bill that should still be in your binder and compare it with the new bill. Which
was handed out this morning, it’s a clean copy in that it doesn’t have all the Ramseyered--the
underline and the deletions--which makes it very difficult to read. Because we have made
some substantial changes and basically the reason we aren’t using the Ramseyered format is
because we are adopting a brand new bill. The bill as it exists has not been adopted by the
Council. It’s the rules and regulations as adopted by the Board of Water Supply. So there is no
legislative requirement for us to use the Ramseyered format because we aren’t changing
existing legislation. We’re adopting brand new legislation. So I hope that explains the
difference. We did use the Ramseyered format and I’d like to present that to you in our initial
discussion so that you can see what is existing and the changes that we’re making, existing to
the Board of Water Supply rules and regulations, not in the County Code. So basically what we
have done, I hope I can explain this and I’'m going to call on Staff to assist me in explaining this
because it’s kind of convoluted, but basically what we did, if you want to look at. I think the
easiest way to explain is take the original bill that we had, discussed at the last meeting and
that’s the one with all the underlining, and then I will explain the changes we made; and then
we’ll look at the clean draft that has all the changes in it and all the deletions taken out.

Under Section 14.04.010D, there was, there, there was a reference to flat rate and because the
flat rate is not used anymore by the Department we were asked if we could remove reference to
a flat rate. And I’m just going to read how it exists and what we’re taking out. This is under
010D. All water supplied by the Department will be measured by means of suitable meters
registering in gallons. When it is impractical to meter any service, a flat rate may be charged.
What we’re doing is taking out that sentence because they do not use flat rates [t’s not even
listed in our Budget anymore. Excuse me. Any questions on that, Members?

Okay. The second change, and this was the change that we made at our last meeting, is under
Section E. And what existed was the standard of the, I'm not going to read the whole provision
or paragraph, Members. Just, just what we’re changing ‘cause we spent a lot of time on this at
the last meeting. The standard of Insurance Services offices guide for determination of
required fire flow shall be used as a guide in designing mains for land use fire flow
requirements as covered in Section 2-3 of these rules and regulations. We’re taking out that
reference and changing it to, the water system requirements of the water system standards,
State of Hawaii, 2002 as adopted by Section 16.04.B.140 of the County Fire Code or as
calculated by Section .04.B.400 of the County Fire Code as may be amended. Shall be used as
a guide in designing mains for land, in designing mains for land use fire flow requirements as
covered in Section 14.05.010. Now as we discussed at the last meeting the reason we’re doing
that is we’re just changing the standard from the Department’s use of the Insurance Services
office’s guide to the standards that our Department of Fire Protection uses. And basically the
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